IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

IN RE: ALGER, COLUMBIA, JANUS, *

MFES, ONE GROUP, AND PUTNAM * Case No. 04-md-15863
MUTUAL FUND LITIGATION *
*kkkk*k
OPINION

ThisMDL proceeding encompasses numerous actions, some originaly filed in federa court and
others removed to federd court, arising from “late trading” and “ market-timed” transactions of mutua
fund shares. The MDL Pand has named four transferee judges (Judge Catherine Blake, Judge Andre
Davis, Judge Frederick Stamp, and myself), and we have organized the cases by family of fund in four
separate tracks. Presently pending in the track assigned to me are motions to remand to state court
three separate class actions. Kaufman v. Janus Capital Group, et al., Sayegh v. Janus Capital
Corp., et al, and Vann v. Janus Capital Group, et al.

| have concluded to defer ruling upon the motions until alater stage of these proceedings. | will
briefly state the reasons | have decided upon this course of action.?

A.

!Also pending is amotion to remand in an individud action, Parisi v. Marsh McLennan Cos.,
Inc., et al. Although the Securities Litigation Uniform Standards Act of 1998 (* SLUSA”) does not
apply to Parisi sinceit isnot aclass action, see 15 U.S.C. 8 77p(c), | will defer ruling on that motion
aswdl since its disposition might depend upon whether the plaintiff has afederd cause of action under
Rule 10(b)(5) that provides federd question jurisdiction.

2In accordance with the procedure we have agreed to follow in ruling upon non-administrative
issues, Judges Blake, Davis, and Stamp are not signatories to this opinion. Each of them will enter a
separae order regarding the motions to remand in the cases assigned to them. While they may decide
to adopt my opinion (with or without eaboration), each of them will exercise independent judgment as
to whether to do so.



An action is removable under the Securities Litigation Uniform Standards Act of 1998
(“SLUSA") if four conditions are met: “(1) the suit isa‘ covered class action,” (2) the plaintiffs clams
are based on state law, (3) one or more ‘ covered securities has been purchased or sold, and (4) the
defendant misrepresented or omitted a materid fact [or used or employed any manipulative or
deceptive device or contrivance] ‘in connection with the purchase or sde of such security.”” Riley v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 292 F.3d 1334, 1342 (11thCir. 2002). Itis
undisputed here that the firgt three of these conditions are met. Faintiffs contend, however, that their
clams do not arise from any materid misrepresentations or omissions made by defendants (or any
manipulative or deceptive device used by defendants) in connection with plaintiffs purchase or sdeof a
covered security. Rather, according to plaintiffs, their cdaims arise from their satus as holders of mutud
fund shares and those claims are not removable under SLUSA.

One gpparent fdlacy in plantiffs contention isthat the dlegations made in their complaints,
particularly in the Kaufman and Sayegh cases, are broad enough to include within the proposed
classes persons who purchased and/or sold mutua fund shares during the class periods. They are not
limited to persons who purchased their shares prior to the class period and who continued to hold their
shares throughout the class period. Compare Gordon v. Buntrock, 2000 WL 556763, at * 1
(N.D.II. Apr. 28, 2000). The complaints dso include averments of materid misstatements madein
prospectuses pertaining to efforts undertaken by the defendant mutual funds to police and prevent late
trading and market-timed transactions. Taken together, these allegations appear sufficient to make the
actions removable under SLUSA. See Riley, 292 F.3d at 1345; Cape Ann InvestorsLLC v.

Lepone, 296 F. Supp. 2d 4, 12 (D. Mass. 2003). But see Grabow v. Pricewater houseCoopers



LLP, 2004 WL 825997 (N.D. Okla. Apr. 5, 2004); Meyer v. Putnam Int’| Voyager Fund, 220
F.R.D. 127 (D. Mass. 2004) 3
B.

As| have indicated, plaintiffs assart that for purposes of SLUSA removahility it istheir own
purchase or sale of securities (or absence thereof) during the class period that should be focused upon
in determining whether materid misrepresentations or omissions have been made, or manipulative or
deceptive devices used, “in connection with the purchase or sale of a covered security.” Severd courts
have adopted this approach. See, e.g., Riley, 292 F.3d 1334; Green v. Ameritrade, Inc., 279 F.3d
590 (8thCir. 2002); Gutierrez v. Deloitte & Touche, L.L.P., 147 F. Supp. 2d 584 (W.D. Tex.
2001). Thereis, however, an dternative way in which the issue can be andyzed: to focus upon the late
trades and market-timed transactions dlegedly permitted by the mutua funds and engaged in by the
hedge funds.

If that approach were followed, removal of class actions would be proper under SLUSA on
that ground alone. 15 U.S.C. 8 77p(b)&(c). Cf. Nekritzv. Canary Capital Partners, LLC, No.
03-5081 (D.N.J. Jan. 12, 2004). The late trades and market-timed transactions involved “the

purchase or sde of a covered security” and, according to the facts dleged by plaintiffs, were

3If persons who bought shares pursuant to a dividend reinvestment program during the class
period are deemed to be purchasers for purposes of Rule 10(b)(5), see Deutschman v. Beneficial
Corp., 761 F.Supp. 1080, 1087 (D. Del. 1991); In re Consumers Power Co. Sec. Litig., 105
F.R.D. 583, 590 (E.D. Mich. 1985), excluding purchasers from a proposed class for the purpose of
avoiding SLUSA removad might result in a substantia reduction in the Sze of the dassin light of the
large number of mutud fund investors who are likely to have participated in a dividend reinvestment

program.



“manipulative and deceptive.” Moreover, these transactions alegedly caused damage to plaintiffs as
purchasers, sdllers, and holders of covered securities, and part of the alleged wrongdoing involved
misstatements of materid facts made in mutuad fund prospectuses.

The reason for the conventiona wisdom that has emerged in denying removd on thisbasisis
that courts have looked to Rule 10(b)(5) and the cases interpreting that rule in congdering the meaning
of the term “in connection with the purchase or sae of a covered security” asused in SLUSA. In Blue
Chip Samps v. Manor Drug Stores, 421 U.S. 723, 95 S.Ct. 1917, 44 L.Ed.2d 539 (1975), the
Supreme Court held that a plaintiff must have purchased or sold securities in order to have a cognizable
Rule 10(b)(5) clam. Therefore, the courts that have accepted plaintiffsS argument reason that clams
asserted by persons who only hold mutua fund shares, rather than purchase and/or sdll them, during the
class period are not removable.

It appears entirely reasonable and appropriate to consider, as these courts have done, Rule
10(b)(5) and Blue Chip Samps when interpreting the remova provisons of SLUSA. However, the
Supreme Court’ s recent decision in SEC v. Zandford, 535 U.S. 813, 122 S.Ct. 1899, 153 L.Ed.2d 1
(2002), suggests that Blue Chip Stamps should not be mechanically gpplied. There, the Court held
that in aregulatory enforcement action a Rule 10(b)(5) clam is stated where the aleged fraud
“coincides’ with the sdle of securities. Furthermore, in Blue Chip Stamps the plaintiffs never
purchased or held any shares. Thus, the context of the Court’ s decison was far different from the one
presented in thislitigation.

Asthe Court acknowledged in Blue Chip Stamps, its holding was based primarily upon

prudential condderations. Those same condderations gppear to weigh strongly in favor of SLUSA
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removability. In enacting both SLUSA and the Private Securities Litigation Reform Act (*PSLRA”),
Congress has manifested its concern about the proliferation of securities litigation, and the applicability
of Blue Chip Stamps here must be viewed with those statutes in mind. Moreover, the federd interests
a dakein these proceedings are substantid. The aleged wrongdoing giving rise to plaintiffs clams
occurred in the nationd securities market - a market extensvely regulated by federd authorities.
Effective, coordinated, and timely resolution of the issues presented in thislitigation is important both for
the hedlth of the nationa economy and for the maintenance of public confidence in the mutua fund
industry. The appropriate method of pricing mutua fund shares, which is governed by the Investment
Company Act and regulations promulgated pursuant to it, is drawn into question by plaintiffs clams.
Although this done isinsufficient to create afederd question for purposes of removability, the effect of
decisons made in thislitigation upon the regulatory pricing scheme would seem to be a prudentid
congderation that should be taken into account in determining the scope of SLUSA and the
goplicability of Blue Chip Stamps to holders of mutua fund shares.

The need for asingle rule of decison in acomplex financid environment in which
innumerable indtitutions and firms participate dso appears sdf-evident. Likewise, fair and equitable
trestment of dl personsin a definable class who suffered the same type of injury weighsin favor of a
uniform federa remedy. Principle, policy, and common sense dl appear to dictate that if holders of
mutua fund shares suffered dilution of the value of their shares from wrongdoing in a securities market,
anationd forum should be open to them, regardless of whether or not they purchased or sold shares
during the class period, to assure that dl who were smilarly damaged are amilarly treated.

Thus, even recognition of afederd cause of action under Rule 10(b)(5), which would serve



these important federd interests, might well not be barred by Blue Chip Samps.* The “danger of
vexatious litigation . . . from awiddy expanded class of plaintiffs under Rule 10(b)(5)" noted by the
Court in Blue Chip Stamps, 421 U.S. at 740, 95 S.Ct. at 1927, is not present. The class of potential
plantiffs, dthough extremely large, is clearly defindble: dl persons who held sharesin the affected
mutua funds during the period in which the aleged wrongdoing occurred. Indeed, not recognizing a
federd cause of action in the context of these cases might greetly increase the danger of vexatious
litigation and tend to “benefit . . . gpeculators and their lawyers’ at the expense of innocent investors.
Id. at 739, 95 S.Ct. at 1927 (quoting from SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 867 (2d
Cir. 1968)).

| am not now so holding, however. While the issues surrounding the question have been
touched upon in the briefing and oral argument on the remand moations, they have not been the primary
focus of the parties atention. Furthermore, other plaintiffs and defendants not parties to the actions
sought to be remanded have asgnificant interest in any ruling on theseissues. Therefore, itis
gopropriate to defer ruling on the present motions, which turn at least in part upon an analysis of the
effect of Blue Chip Stamps upon remova under SLUSA and dso implicate the question of the

existence of afederd cause of action for securities holders, until other parties have had the opportunity

“For sake of clarity of andysis, | should perhaps note that an action could be removable under
SLUSA on the basis of the purchases and sdles made by a hedge fund without the creetion of afederd
cause of action in favor of mutua fund shareholders under Rule 10(b)(5). In that event, the removed
date law clamswould be dismissed, see 15 U.S.C. § 77p(b), but a derivative action could be
maintained on behdf of the shareholders. See 15 U.S.C. 8§ 77p(f)(2)(B); Blue Chip Stamps, 421 U.S.
at 738, 95 S.Ct. a 1926. (Whether such an action could be maintained for persons who held shares
during the class period but who have now sold them can be decided when and if it becomes necessary
todo s0.)



to be heard after consolidated complaints have been filed and any motions to dismiss directed a them
have been fully argued.®
C.

Pantiffs will suffer little or no prgudice by a deferrd of decison on the remand motions. Counsd
in cases that have previoudy been remanded (before being transferred to this district under 28 U.S.C. §
1407) have agreed to atemporary stay of discovery. Absent such agreement, | have the authority
under SLUSA and the PSLRA to order such astay, 15 U.S.C. 88 77z-1(b)(4) & 78u-4(b)(3)(D), and
itislikely I would grant astay in any remanded action (including the ones subject to the present
motions) to the extent necessary to assure that the state and federd proceedings are effectively

coordinated.

For these reasons, | will defer ruling upon the pending motions to remand until alater stage of

these proceedings.

°| say “at least until other parties have had the opportunity to be heard after consolidated
complaints have been filed and any motions to dismiss directed at them have been fully argued” because
it may be that even after motions to dismiss have been argued, | will continue to defer ruling on the
remand motions. Lead counsd in these proceedings have indicated they anticipate filing consolidated
class complaints asserting date law cdlams. Presumably, the plaintiffs and members of the putative
classes in the cases in which the remand motions have been filed will be members of the classes sought
to be certified in the consolidated complaints. If in those complaints non-purchaser/non-sdler plaintiffs
assart not only date law claims but dternative federa cdlamsaswall, it is possble | would deny motions
to dismiss without prejudice to the arguments underlying them being renewed at alater stage of these
proceedings. Again, | am not prgudging theissue but | can concelve it might be in the interest of the
just and expeditious resolution of the class actions to avoid making rulings that in the long run may
prove academic, disruptive, and costly to decide. The focus and purpose of these proceedings should
be to compensate any persons who have been damaged by any wrongful conduct, not to generate
unnecessary counsel fees and other litigation expenses.
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Date: June 2, 2004 /9

J. Frederick Motz
United States Digtrict Judge



