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V. * CIVIL NO. SKG- 03-2800
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JO ANNE B. BARNHART, *

COW SSI ONER OF SOCI AL SECURI TY

VEMORANDUM OPI NI ON

Presently pending before this Court, by the parties’
consent, are cross-notions for summary judgment concerning the
Comm ssi oner’s deci sion denying M. Boston's clains for
Disability Insurance Benefits (“DIB”") and Suppl enent al
Security Incone Benefits (“SSI”). (Paper Nos. 13, 16). This
Court nust uphold the Comm ssioner’s decision if it is
supported by substantial evidence and if proper |egal

standards were enployed. 42 U.S.C. 8 405(g); Craig v. Chater,

76 F.3d 585, 589 (4th Cir. 1996); Coffman v. Bowen, 829 F.2d

514, 517 (4th Cir. 1987). A hearing is unnecessary. Local
Rul e 105.6. For the reasons that follow, this Court DENI ES
the plaintiff’s motion for summary judgnment and DENI ES t he

Comm ssi oner’s notion, but GRANTS the plaintiff’'s notion to
remand the case to the Conm ssioner for further proceedi ngs
consistent with this opinion.

M. Boston (“plaintiff”) originally filed an application



for DIB and SSI on Septenber 18, 2001, alleging disability
since Novenber 15, 2000, the date he |last worked. (R 80).! A
hearing was held on May 12, 2003, whereafter the

Adm ni strative Law Judge ("ALJ") denied M. Boston’s claimon
June 27, 2003. (R 13-24). The ALJ concluded that M.
Boston’s only severe inpairnent was coronary artery disease.
(R 15). Additionally the ALJ found the plaintiff retained
the residual functional capacity (“RFC’) “to perform sedentary
exertion.” (R 21). Based on M. Boston’s RFC, the ALJ
determ ned that he was not able to return to his past rel evant
wor k, but had transferable skills including: know edge of
conmput er systens hardware and software, supervision, hiring
and firing enpl oyees, eval uating enpl oyees, production work
and record keeping; and that jobs as an information clerk and
order clerk existed in the national econony for an individual
of the plaintiff’s age, education, past relevant work
experience, and residual functional capacity. (R 21-22). On
August 1, 2003, the Appeals Council denied M. Boston's

request for review, thus making this case ripe for judicial

There is a discrepancy in the record as to the date the
plaintiff initially filed for benefits. VWhile the ALJ and
both parties’ attorneys adopted Septenber 10, 2001 as the date
the application was filed, the application itself is dated
Sept enber 18, 2001. (R 13, Paper No. 13 at 2, Paper No. 16 at
1).



review. (R 4-6).

The Conmm ssioner’s decision nust be upheld if supported
by substantial evidence which is nore than a scintilla, but
| ess than a preponderance, and sufficient to support a
conclusion in a reasonable mnd. See 42 U.S.C. 8§ 405(9q)

(1998); see also King v. Califano, 599 F.2d 597 (4th Cir.

1979); Teaque v. Califano, 560 F.2d 615 (4th Cir. 1977); Laws

V. Celebrezze, 368 F.2d 640 (4th Cir. 1966). This Court may

not wei gh conflicting evidence, determne credibility, or

substitute its judgnent for the Comm ssioner’s. See Hays V.
Sullivan, 907 F.2d 1453, 1456 (4th Cir. 1990). Although
deferential, this standard of review does not require
acceptance of a determ nation by the Conmm ssioner which
applies an inproper standard, or m sapplies the law. See

Coffman v. Bowen, 829 F.2d 514, 517 (4th Cir. 1987).

Following its review, this Court may affirm nodify, or
reverse the Comm ssioner, with or without a remand. See 42

U S C 8§ 405(g) (1998); Melkonyan v. Sullivan, 501 U S. 89

(1991).
l. Fact ual Background

The plaintiff was born November 12, 1954. (R 36). He
conpl eted high school and two years of college. (R 90).

From around 1979 until the onset of his alleged disability on




Novenmber 15, 2000, the plaintiff was enployed in nultiple
positions as a sweeper, conputer technician and sal esman, and
a factory worker. (R 85). The plaintiff lives with his
brother. (R 119).

Si nce 1998, the plaintiff has been diagnosed with an
aborted acute nyocardial infarction,? arteriosclerotic
cardi ovascul ar di sease, ® cholinesterae,* hyperchol estrem a, ®
hypertension, ® renal insufficiency,’” non-insulin dependant

di abetes nellitus,?® sleep apnea,® and obesity.'® (R 141, 170,

2Gross result of norphol ogical changes indicative in cel
death in the heart as a result of interruption of the blood
supply to that area. Dorland s Illustrated Medical Dictionary
928 (30t Edition 2000).

3Di sease characterized by the thickening and | oss of
elasticity of the arterial walls of the heart. Dorland s
Il lustrated Medical Dictionary 143 (30" Edition 2000).

4 St oppage or suppression of the flow of bile. Dorland’ s
|l lustrated Medical Dictionary 354 (30" Edition 2000).

*Excessive cholesterol in the blood. Dorland s
|l lustrated Medical Dictionary 880 (30" Edition 2000).

®Hi gh bl ood pressure. Dorland’ s Illustrated Medi cal
Di ctionary 889 (30!" Edition 2000).
"I'nsufficient kidney function. Dorland s I|Illustrated

Medical Dictionary 1611 (30'h Edition 2000).

8Type 2 diabetes. A chronic syndrone of inpaired
carbohydrate, protein, and fat netabolismowi ng to
insufficient secretion of insulin or to target tissue insulin
resi stance. Dorland's Illustrated Medical Dictionary 506 (30"
Editi on (2000).

°Transi ent periods of cessation of breathing during
sleep. Dorland’s Illustrated Medical Dictionary 116 (30t"
Editi on (2000).

1 An increase in body weight beyond the linmitation of
skel etal and physical requirenment. Dorland s Il ustrated
Medi cal Dictionary 1297 30" Edition (2000).
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186). The plaintiff has been treated with a wi de range of
medi cati ons, including drugs to treat his high chol esterol,
chest pain, and hypertension (R 137, 180).1

Medi cal records covering June 16, 1999 to April 8, 2002
were submtted by M Vasant ha- Kunmar, M D., a genera
practioner at the Catonsville Health Care Center (“the
Center”). (R 171-179). Records fromeach of the plaintiff’s
visits to the center note his high blood pressure. (R 171-
179). The plaintiff’s obesity was also frequently noted, with
hi s wei ght ranging from 296 pounds to 316 pounds. (R 171-
179, 171, 174). The plaintiff reported chest pain on his
Oct ober 1, 2001, January 31, 2002, and February 28, 2002
visits to the center. (R 173, 175, 176). These records al so
note that the plaintiff was a snmoker. (R 173).

On May 25, 2000, the plaintiff was eval uated by
cardi ol ogi st Ashok Chopra, MD. (R 152). The plaintiff noted
t hat he had epi sodes of chest disconfort in 1997 and 1998, and
in the six nonths preceding his visit to Dr. Chopra. (R
152). The plaintiff also stated that he only experienced the

pai n when he exerted hinmself. (R 152). Following this

“The plaintiff has been treated with, anong ot her
nmedi cati ons, Atenol ol, Avapro, Clonidine, Diovan, Furosem de,
G ucophage, Lipitor, Nifedipine, N troglycerin, Plavix, and
Toprol .



visit, On May 31, 2000, the plaintiff underwent an
echocar di ogram whi ch i ndi cated borderline systolic function.
(R 153).

On June 22, 2000, the plaintiff returned to Dr. Chopra
for a foll ow-up appoi ntment for hypertensive heart disease
with congestive heart failure. (R 154). Dr. Chopra
indicated that the plaintiff showed no signs of acute
di stress, but did note edema in both | egs below the knee. (R
154) . Dr. Chopra adjusted the plaintiff’s medication
slightly to help the edema. (R 154).

On COctober 19, 2000, the plaintiff returned to Dr. Chopra
for another followup appointment. (R 155). The plaintiff
i ndicated that he was feeling better since his last visit and
continued to walk regularly. (R 155). Wile Dr. Chopra
noted that the plaintiff was under no acute distress, he
indicated that the plaintiff had edema bel ow the knee in both
legs. (R 155). Dr. Chopra adjusted the plaintiff’s
medi cati on because his bl ood pressure was not “adequately
controlled.” (R 155). Dr. Chopra also stressed the

i mportance of weight reduction to the plaintiff. (R 155).

On October 25, 2001, the plaintiff had a third foll ow up

appoi ntnment with Dr. Chopra. (R 156). The plaintiff



reported he had been doing fairly well, but had consistent
epi sodes of chest disconfort with exertion. (R 156). Dr.
Chopra noted the plaintiff appeared confortable at rest, but
had a systolic ejection nmurmur and edema in both feet. (R
156). Dr. Chopra indicated that the plaintiff’s bl ood
pressure was nuch better controlled. (R 156).

On COctober 10, 2001, the plaintiff conpleted an adult
disability report. (R 83-91). The plaintiff reported that
congestive heart failure limted his ability to work by
causi ng chest pain and weakness in his arns and legs. (R
84). The plaintiff noted that his condition first bothered
hi m on January 19, 1996, and that he becane unable to work
because of his condition on Novenmber 15, 2000, when he was
laid off. (R 84).

On Novenber 7, 2001, Dr. Vasant ha- Kumar conpleted a
Medi cal Report Form (R 141-144). Dr. Vasant ha- Kumar
indicated that the plaintiff was being treated with
medi cations and that his nedical condition was stable, but
noted that he had been hospitalized twice in the previous two
years for cardi ac deconpensation. (R 141, 143). Dr.
Vasant ha- Kumar opined that the plaintiff could sit for four
hours per day, stand for two hours per day, walk a half a

bl ock, lift fifty pounds, lift/carry twenty-five pounds



occasionally, and lift/carry ten pounds frequently. (R 142).
Addi tionally, Dr. Vasantha-Kumar found that the plaintiff
could not clinb steps or a |adder, but had no limtations on
his ability to bend, squat, reach, or crawm. (R 142). The
doctor also noted that the plaintiff can never be exposed to
dust, funmes, or odors. (R 142). Dr. Vasantha-Kumar did not
indicate any limtations which would restrict the activities
of daily living, or cause difficulties maintaining social
functioning, concentration, persistence, or pace. (R 143).
Dr. Vasant ha- Kumar ultimtely concluded that the plaintiff’'s
medi cal condition would prevent himfrom working until
Decenmber 31, 2002. (R 143).

On January 7, 2002, the plaintiff conpleted a daily
activities questionnaire. (R 115-120). The plaintiff listed
his daily activities as preparing neals, reading, watching
tel evision, playing video ganes, using the internet, and
sonetimes doing |laundry, paying bills, going to the grocery
store or doing dishes. (R 115). The plaintiff noted that
his routine has changed since the onset of his condition
because he cannot go up and down stairs nuch, cannot wal k nore
t han seventy-five yards at once, cannot lift over ten pounds
and gets chest pains if he noves too fast. (R 115). Since

t he onset of his condition, the plaintiff has had to stop



swi mmi ng, hiking, fishing, and rock climbing. (R 118). The
plaintiff tal ks on the phone everyday, but no |onger goes to a
bar daily to socialize because he no | onger drinks. (R 119).
Finally, the plaintiff noted that he was put on |ight work
because of his condition and was subsequently laid off. (R
120) .

On January 9, 2002, James Biddison, MD., of the Maryl and
Disability Determ nation Service (“DDS"), conpleted a Physical
Resi dual Functional Capacity Assessment for the plaintiff
based on a review of his nedical records. (R 158-165). Dr.
Bi ddi son opined that the plaintiff could Ilift twenty pounds
occasionally, lift ten pounds regularly, stand and/or wal k at
| east two hours in an eight hour day, and sit about six hours
in an eight hour day. (R 159). Dr. Biddison indicated that
hi s concl usions are supported by the plaintiff’s obesity,
hypertensi on and congestive heart failure. (R 160).
Additionally, Dr. Biddison found that the plaintiff could only
climb occasionally, but had no mani pul ative, visual,
conmuni cative, or environnental linmtations (R 160-162).

On February 28, 2002, Dr. Vasant ha-Kumar conpleted a
second Medical Report Form (R 167-170). Dr. Vasant ha- Kumar
listed the plaintiff’s nmedications and indicated that his

condition was stable. (R 167-168). Dr. Vasant ha- Kumar



opi ned that the plaintiff could sit for eight hours per day,
stand for three hours per day, walk a block, and lift/carry
ten pounds. (R 168). Additionally, Dr. Vasant ha- Kunmar found
that the plaintiff could not clinb steps or a | adder, but had
no limtations on his ability to bend, squat, reach, or craw.
(R 168). The doctor also noted that the plaintiff can never
be exposed to extreme heat, dust, and height. (R 168). Dr.
Vasant ha- Kumar concl uded that the plaintiff’s medical
condition would prevent himfrom working until Decenber 31,
2002. (R 169).

On March 7, 2002, the plaintiff suffered a heart attack
and was admtted to St. Agnes Hospital, where he renmai ned
until March 9, 2002. (R 180). Upon visiting the plaintiff
in the hospital, Dr. Chopra noted that he was consi derably
overwei ght and had traces of edema in both feet, but was
alert, cooperative, and in no acute distress while at rest in
bed with suppl emental oxygen. (R 183). On March 9, 2002,
the plaintiff had anot her echocardi ogram which showed reduced
gl obal systolic function, and an ejection fraction of thirty-
five percent. (R 213).

The plaintiff returned to the Center in March and Apri
of 2002, after being hospitalized for his heart attack. (R

178-179). On March 14, 2002, the plaintiff indicated that he

10



was “feeling well,” but had not yet been able to fill his
prescription for Avapro. (R 178). Dr. Vasant ha-Kumar noted
that the plaintiff was not in any distress. (R 178). The
plaintiff also reported that he was trying to follow a | ow fat
di et nore aggressively. (R 178). On April 8, 2002, the
plaintiff returned to the clinic, again reporting that he was

“doing well,” although he was feeling “bored.” (R 179). Dr.
Vasant ha- Kumar noted the plaintiff was alert and in no
distress. (R 179). By April 8, the plaintiff was on all of
hi s nmedi cati on and adhering to his diet nore closely. (R
179) .

On March 19, 2002 and April 15, 2002, the patient had
appoi ntnments with Dr. Chopra. (R 149-151). On March 19, Dr.
Chopra noted that the plaintiff appeared cheerful and well,
and had deni ed any incidents of chest pain. (R 149).

Addi tionally, Dr. Chopra indicated that the plaintiff’s bl ood
pressure was not adequately under control, but that he would
continue to nonitor it before changing the plaintiff’'s

medi cation. (R 150). On April 15, Dr. Chopra noted that the
plaintiff was progressing well and appeared confortable. (R
151). At both visits, Dr. Chopra discussed the inportance of

risk factor nodification and | osing weight with the plaintiff.

(R 149, 151).
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On March 15, 2002, the plaintiff submtted a request for
reconsideration to the Social Security Adm nistration. (R
74). The plaintiff stated he disagreed with the
Adm nistration’s initial denial of disability benefits because
he could not work and had suffered many heart attacks
i ncludi ng one on March 7, 2002. (R 74).

On August 19, 2002, Reza Sajadi, MD., of the Maryl and
Disability Determ nation Service, conpleted a cardi ac
eval uation of the plaintiff. (R 222-224). Dr. Sajadi noted
the plaintiff’'s history of chest pain and shortness of breath
after wal king two bl ocks, as well as his history of
hypertensi on, diabetes, chest pain and congestive heart
failure. (R 223-224). On exam Dr. Sajadi found the
plaintiff was not in acute distress, but noted dim nished
heart sounds and obesity. (R 223). Dr. Sajadi concluded,
“[t]he patient is unable to perform any gai nful enploynment due
to his problem” (R 223).

On COctober 3, 2002, a Physical Residual Functional
Capacity Assessment was conpl eted by a nember of the Maryl and
Disability Determ nation Service. (R 236-243). The
Assessnment indicated the plaintiff could occasionally |ift
twenty pounds, frequently |lift 10 pounds, stand and/or wal k at

| east two hours in an eight hour day, and sit about six hours

12



in an eight hour day. (R 237). It also noted the plaintiff
could only occasionally clinmb, balance, stoop, kneel, crouch,
or craml. (R 238).

On February 3, 2003, the plaintiff submtted a request
for a hearing by an ALJ. (R 79). The plaintiff indicated
hi s congestive heart failure, diabetes, reflux, vision
problens, and swelling in his feet and ankles prevented him
from engaging in gainful enployment. (R 79).

Bet ween March 18, 2003 and March 20, 2003, the plaintiff
was hospitalized again for chest pain. (R 265-266). The
plaintiff stabilized rapidly, and upon discharge was alert,
cooperative, cheerful, and wal king through the halls w thout
pain. (R 265-266). His discharge diagnoses included
unst abl e angi na secondary to coronary artery di sease and
coronary artery di sease status post anterior nmyocardi al
infarction in March 2002. (R 265).

At the adnministrative hearing on May 12, 2003 the
plaintiff testified as to his condition. (R 36-59). He
stated that he had di abetes, hypertension, sleep apnea, and
heart probl enms which caused hi m nunbness, pain in his chest,
and shortness or breath. (R 45-47). The plaintiff indicated
t hat he took nedication to control his diabetes and bl ood

pressure, and that his nedication controlled some, but not

13



all, of his blood pressure problem (R 45-46). The
plaintiff also testified that his sleep apnea is controlled
t hrough the use of a C-PAP nmachine.'? (R 46).
1. Analysis

The plaintiff nakes two argunments in support of his
position that the Comm ssioner’s final decision is not
supported by substantial evidence: (1) the ALJ failed to
consider all of the plaintiff’'s severe inpairnments and
therefore failed to consider his inmpairments synergistically;
and (2) the ALJ's decision that the plaintiff can perform a
range of sedentary work has no informed nedical basis. (Paper
No. 13 at 3-5). The Court finds nerit in both of these

argunents.

A. The ALJ Failed to Consider Plaintiff's Obesity as a
Severe Inpairnent, in Conbination with the
Plaintiff’s Oher Inmpairnents, and in Determ ning
Plaintiff’'s RFC at Step 4.

At step two, the ALJ found that the plaintiff’s coronary
artery di sease was severe within the nmeani ng of the
regul ations, and that his diabetes, hypertension and sl eep

apnea were not severe inpairments; however, the ALJ failed to

2C-PAP is an abbreviation for continuous positive airway

pressure. Dorland’s Il lustrated Medical Dictionary 2108 (30t"
Edi tion 2000).
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even nmention the plaintiff’s obesity. (R 15). In the
plaintiff’s notion for summary judgnent, he points out that the ALJ
failed to acknowl edge how the plaintiff’s obesity could affect his
i npai rnments, and to consider if his obesity could have rendered any
of his conditions equivalent to a listed inpairnent. (Paper No. 13
at 4). After reviewing the record and the ALJ's opinion, the Court
finds the ALJ committed reversible error by failing to explain why
she did not consider obesity an inpairnment, severe or not severe, at
step two, and failed to consider the plaintiff’s obesity at the
remai ni ng steps.

Social Security Ruling 02-1P provides that at step two,
“there is no specific level of weight or BM that equates wth
a “severe” inpairment. Social Security Ruling (“SSR’) 02-1P,
2000 W 628049 at *2, (S.S.A. ). Additionally, the descriptive

ternms for |levels of obesity (e.g., “severe,” “extrene,” or
“nmor bi d” obesity) do not establish whether obesity is or is
not a “severe” inpairnment for disability purposes. |d.

Rat her, an individualized assessnent should be done of the

i npact of obesity on an individual’s functioning when deci di ng
whet her the inpairnment is severe. |d. Additional ly, the ALJ
is required to assess the conbined effect of a claimant's

i mpai rments when determ ning whether a claimnt has a severe

i npai rment or conbi nation of inpairnments throughout the five-

15



step anal ytical process. 20 C.F.R 8§ 404.1523; Wl ker v.
Bowen, 889 F.2d 47, 49-50 (4th Cir. 1989). Specifically, the
regul ati ons provide that the ALJ, "will consider the conbined
effect of all of [claimant's] inpairnments w thout regard to
whet her any such inpairment, if considered separately, would
be of sufficient severity.” 20 C.F. R 8 404.1523; Cook V.
Heckler, 783 F.2d 1168, 1174 (4th Cir. 1986)(remandi ng due to
ALJ's failure to evaluate claimant's nmental inpairnments in
conbination with her arthritis); Wl ker 889 at 49-50
(remandi ng due to ALJ's failure to "analyze the cunul ative
effect the inpairnments had on the claimant's ability to
work"). In this case the ALJ failed to consider the
plaintiff’s obesity when finding the plaintiff’s inpairnents
and identifying inpairnments, or conbinations of inpairnments,
whi ch were severe. (R 15). Thus, the ALJ failed to nake a
determ nation as to whether the plaintiff’s obesity al one was
a severe inpairment, and the effects the plaintiff’s obesity
had on his other inpairnments.

At step three, “[o]besity nay be a factor that both
‘nmeets’ and ‘equals’[listing] determ nations.” SSR 02-1P,
2000 W. 628049 at *5, (S.S.A). VWile there is no listing for
obesity, obesity can increase the severity of coexisting or

related inpairments to the extent that the conbination of

16



i npai rnents neets a listing. 1d. This is especially true of
cardi ovascul ar inpairnments. 1d. At step three in her

anal ysis, the ALJ states she carefully consi dered whet her the
plaintiff met Listing 4.02(b); however, she fails to make any
mention of the plaintiff’'s obesity. (R 15).

At step four, evaluation of obesity is inportant in
assessing residual functional capacity, as obesity nay cause
serious limtations in any of the exertional functions,
including sitting, standing, walking, lifting, pushing and
pulling. 1d. at * 6. Social Security Ruling 02-1p further
notes that, “[t]he effects of obesity nmay not be obvious. For
exanpl e, sonme people with obesity also have sl eep apnea. This
can lead to drowsiness and |ack of nental clarity.” |d.

Al t hough the ALJ acknow edged that the plaintiff has sleep
apnea, she failed to discuss any possible inpact of the sleep
apnea in conbination with the obesity on the plaintiff’s

resi dual functional capacity. (R 15). Finally, the ruling
specifies that the ALJ nmust expl ain how concl usions regarding
a claimant’s obesity were reached. SSR 02-1p, 2000 WL 628049
at * 6. The ALJ failed to nmention the plaintiff’'s obesity at
all in her determ nation of his RFC

The regul ations specifically require the ALJ to consider

the effects of obesity at steps three and four when conbi ned
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with his other inpairnents. Section 1.00Q of the Listing of
| mpai rments provides that “when determ ning whether an

i ndi vidual with obesity has a listing-Ievel inpairnent or
conbi nati on of inpairnments, and when assessing a claim at

ot her steps of the sequential evaluation process, including
when assessing an individual’ s residual functional capacity,
adj udi cat ors nust consider any additional and curul ative
effects of obesity.” 20 C.F.R Pt. 404, Subpt. P, App. 1
(2002) .

Over the period of tinme docunented in the record, the
plaintiff’s weight ranged from about 270 pounds to 328 pounds.
(R 36, 155). Social Security Ruling 02-1p does not provide
preci se hei ght and wei ght requirenents for obesity. Instead
it states that the existence of obesity is established by:

generally rely[ing] on the judgment of a physician

who has exam ned the claimant and reported his or

her appearance and build, as well as weight and

height. Thus in the absence of evidence to the

contrary in that case record, we will accept a

di agnosi s of obesity given by a treating source or

consul tative exam ner.

SSR 02- 1P, 2000 WL 628049 at *3, (S.S.A ). The plaintiff’s
exam ning and treating physicians consistently note his
obesity throughout the record. (R 155, 157, 173-176, 178-
180, 182, 188, 223). Social Security Ruling 02-1p discusses
the nedical criteria for evaluating obesity. 1d at *2.

According to guidelines published by the National Institute of

18



Heal th,® for male and fenmale adults a body mass index of 25-
29.9 is overwei ght while one above 30 is obese. 1d. In the
instant case, the record reflects that plaintiff’s height is 5
feet, 11 inches indicating a BM ranging from37.7 to 45.7.14
(R 174). SSR 02-1p classifies a BM greater than or equal to
40 as “extrenme” obesity, further noting that this
classification represents the greatest risk for devel opi ng
obesity-related inpairnments. SSR 02-1P, 2000 W. 628049 at *3,
(S.S.A). Thus, the plaintiff has consistently been near or
at the level of obesity representing the greatest risk to his
health. This is clear evidence of the plaintiff’s obesity,
and the ALJ's failure to acknowl edge and consi der the effect

of the plaintiff’s obesity requires this case to be remanded.

B. The ALJ’'s Decision that the Plaintiff Retains the
Capacity for Sedentary Wrk is not Supported by
Subst anti al Evi dence.

The plaintiff contends that the ALJ's determ nati on of

his residual functional capacity as sedentary has no infornmed

BClinical Guidelines of the Identification, Evaluation,
and Treatnent of Overweight and Obesity in Adults (N H
Publ i cation No. 98-4083, Septenber 1998).

4Body mass index is calculated by dividing an individual’s
wei ght by the square of their height and then multiplying the
resulting sumby 703. National Center for Chronic D sease Prevention
and Health Pronotion, Body Mass |ndex Cal cul ator (August 1, 2003),
avail able at http://ww. cdc. gov/ nccdphp/ dnpa/ bmi / cal c- bm . ht m
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nmedi cal basis. (Paper No. 13 at 4-5). The defendant responds
by stating that the ALJ properly evaluated the plaintiff’s
resi dual functional capacity, pointing to evidence in the
record supportive of the ALJ's finding. (Paper No. 16 at 20).
At step four of the sequential analysis, the ALJ is to
calculate the plaintiff’'s RFC, which is the plaintiff’s
maxi mum ability to work despite his inpairnents. 20 C.F.R 88§
404. 154 (b), 416.945 (b). In doing so, the ALJ is required to
include in the text of his decision the reasons for making his

deci sion. Cook, 783 F.2d at 1172; Elemi ng v. Barnhart, 284 F.

Supp. 256, 271 (2003); Mller v. Callahan, 964 F. Supp. 939,

953 (D. Md. 1997). See also SSR 96-8P, 1996 W. 374184 at *7,
(S.S.A) (requiring the ALJ to explain how the evidence on the
record supports his conclusion through the use of a narrative
di scussion). In the instant case, the ALJ found the plaintiff
capabl e of perform ng sedentary work; however, the ALJ failed
to di scuss what evidence denonstrates plaintiff’s ability to
perform sedentary work. (R 21). Thus, the undersigned
finds that the ALJ's opinion is not supported by substanti al
evi dence.

According to the regul ati ons:

Sedentary work involves |ifting no nore than 10

pounds at a time . . . . Although a sedentary job

is one which involves sitting, a certain amunt of

wal ki ng and standing is often necessary in carrying
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out job duties. Jobs are sedentary if wal king and

standi ng are required occasionally and ot her

sedentary criteria are net.
20 C.F.R. 8 404.1567(a). The Fourth Circuit has held that
sedentary work inplies the ability to sit for at |east six
hours out of an eight-hour day, and the ability to stand for

two to three hours per eight hour day. Mller, 964 F. Supp

at 954; Wlson v. Heckler, 743 F.2d 1168, 1172 (4th Cir.

1986). See also SSR 83-10 1983 W 31251 at *5 (defining
sedentary worKk). When maki ng an RFC finding of sedentary
work, this Court has held that an ALJ nust nmake specific
findings regarding a plaintiff’s ability to participate in
“‘sustained activity on a regular basis.’”” Wander V.

Schwei ker 523 F. Supp. 1086, 1096 (D. M. 1981) (quoting 20
C.F.R 8 404.1505(b) (remanding a case where an ALJ found a
cl ai mnt capabl e of sedentary work because the ALJ' s finding
that the plaintiff retained sufficient RFC to perform
sedentary work was wholly devoid of evidentiary support and

the ALJ had made no specific findings regarding the

plaintiff’s physical ability to sustain activity on a regul ar

basis). See also Mller, 964 F. Supp. at 954-955
(1997) (criticizing the Comm ssioner for failing to discuss
what evidence shows that the plaintiff could performthe

lifting, wal king, standing, repetitive hand-finger action and
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ot her exertional requirenents of sedentary work). | n Wander ,
the Court also criticized the ALJ for not naking specific
findings regarding the plaintiff’s ability to neet even the
very general exertional requirenents for sedentary work. 1d.
Mor eover, Social Security Ruling 96-8p provides that, “[t]he
RFC assessnent nust include a narrative di scussion describing
how t he evi dence supports each conclusion, citing specific
nmedi cal facts (e.g. laboratory findings) and nonnedi cal
evidence (e.g., daily activities, observations).” SSR 96-8p,
1996 WL 374184 at *7, (S.S.A).

In the instant case, the ALJ failed to provide any
expl anation or narrative discussion as to how she determ ned
the plaintiff retains the RFC for sedentary work. Such a
findi ng, absent any analysis, nakes it inpossible for this

Court to apply the substantial evidence test. Arnold v. Sec'y

of Health, Educ. & Welfare, 567 F.2d 258, 259 (4" Cir. 1977)

(holding it is inpossible to apply the substantial evidence
test where the ALJ has failed to sufficiently explain his
deci si on).

The ALJ provides a detailed summary of the nedical
evi dence, but fails to engage in any discussion as to how this
evi dence supports a sedentary RFC finding. (R 15-21). There

are five reports in the record which provide evidence as to
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the plaintiff’s RFC, two based on records review and three by
two exam ni ng physicians. (R 158-165, 236-244, 141-144, 167-
170, 222-224). The first in time is a nedical report
conpleted by the plaintiff’'s treating physician, Dr. Vasantha-
Kumar on October 12, 2001. (R 141-144). Dr. Vasantha-Kumar’s
report indicates that the plaintiff could not performthe
exertional requirenents of sedentary work because he can only
sit for four hours in an eight hour workday. (R 142). This
report was summarily rejected by the ALJ for being unsupported
by substantial evidence. (R 21). The second and next is the
January 9, 2002 physical RFC assessnent conpleted by DDS

physi cian Dr. Biddison, which indicates the plaintiff can do
sedentary work; > however, the ALJ discredits Dr. Biddison s
report stating that it is, “unsupported by the record.” (R
21). On Cctober 2, 2002, a second physical RFC assessment

dat ed Oct ober 3, 2002 was conpl eted (by an unnanmed doctor)
concluding that the plaintiff retains the exertional capacity

for sedentary work.® (R 236-244). On February 28, 2002, Dr.

“Dr. Biddison' s report indicated that the plaintiff could
occasionally lift and/or carry twenty pounds, frequently lift
and/ or carry ten pounds, stand and/or wal k at | east two hours
in an ei ght hour work day and sit for about six hours in an
ei ght hour work day. (R 159).

% The report indicated the plaintiff could occasionally
lift/carry twenty pounds, frequently lift/carry ten pounds,
stand and/or walk at |least two hours in an eight hour day, and
sit about six hours in an eight hour day. (R 237).
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Vasant ha- Kumar conpl eted a second medi cal report indicating
the plaintiff could neet the exertional requirements for
sedentary work; " but also stated that the plaintiff was unable
to work for at |east two nonths ending March 12, 2002. (R
169). However, the ALJ states she “carefully considered” this
opi nion, but *“accorded [it] little weight, stating that the
opi nion, “is not binding under the Social Security Act.” (R
22). Significantly, the plaintiff suffered a heart attack
only one week after Dr. Vasant ha- Kumar conpleted this
assessnment. (R 187). On August 19, 2002, DDS physician, Dr.
Sej adi, exami ned the plaintiff and concluded that he was,
“unabl e to perform any gai nful enploynment due to his problem?”
(R 223).

Of this evidence, the ALJ outright discredits two of the
nmedi cal assessnments (the RFC assessnent conpleted by Dr.
Bi ddi son and Dr. Vasant ha-Kumar’s October 12, 2001 nedi cal
report), assigns little weight to the second RFC by Dr.
Vasant ha- Kumar (dated February 28, 2002), and fails to assign
wei ght to Dr. Sejadi’s August 19, 2002 findings or to the

Oct ober 2, 2002 RFC assessnment. (R 21, 22, 17).

YDr. Vasantha-Kumar’'s report indicated that the plaintiff
could I'ift and carry ten pounds, sit for eight hours of an
ei ght hour work day and stand for three hours of an eight hour
wor kday. (R 168).
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Al so, of this medical evidence, only Dr. Sejadi’s August
19, 2002 cardi ac evaluation and the Cctober 2, 2002 RFC
assessnent conpl eted by an non-exani ning DDS physician were
conpleted after the plaintiff’'s March 7, 2002 heart attack
VWhile the ALJ has a duty to evaluate all nedical opinions,?®®
she fails to evaluate either of these opinions in concl uding
that the plaintiff, “retains the residual functional capacity
to perform sedentary exertion,” and that, “[h]is exertional
inpairnments limt himto standi ng/wal king 2 hours in an 8-hour
day, sit[ting] for 6 hours in an 8-hour day, lift 20 pounds
occasionally, and 10 pounds frequently. He has the residual
functional capacity to occasionally clinmb, balance, stoop,
kneel, crouch or craw .”

Whil e the October 2, 2002 RFC assessnent supports a
determ nation that the plaintiff is capable of sedentary work,
it is not substantial evidence to that effect, particularly in
light of Dr. Sajadi’s assessnent that he is unable to perform
any gainful enploynment. (R 223). “[A]ln exam nation of a

cl ai mnt adds such significant weight to a medical opinion as

BRegardl ess of its source, every nedical opinion should
be evaluated. 20 C.F. R 8 416.927 (d). In evaluating nedica
evi dence, the ALJ shoul d consider, anong other things, the
exam ning and treatnent relationship between the plaintiff and
t he physician, the physician' s specialty, and the
supportability and consistency of the physician’s clainms. 1d.
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to the presence or absence of disability that, without it, the
opi ni on, standing al one, cannot constitute substanti al
evi dence to support a conclusion which relies solely onit.”

Martin v. Sec'y of Health, Education and Welfare, 492 F. 2d

905, 908 (4th Cir. 1974). See also Hayes v. Gardner, 376 F.2d

517, 520-21 (4th Cir. 1967). Thus, the October 2, 2002 report
al one, the only nedical opinion issued after the plaintiff’s
heart attack, and the only nedical assessnment supporting her
concl usions that the ALJ does not discredit, is not
substantial evidence to support the ALJ' s finding.
Additionally, the ALJ failed to consider evidence of the
plaintiff’s March 18, 2003 hospitalization for angina in
determ ning his residual functional capacity. (R 265). |If
the ALJ does not analyze all the evidence and fully explain
"t he wei ght he has given to obviously probative exhibits, to
say that his decision is supported by substantial evidence
approaches an abdication of the court's duty to scrutinize the
record as a whole to determ ne whether the conclusions reached
are rational." Arnold, 567 F.2d at 259. Oher circuits have
noted that although the ALJ is not required in his witten
deci sion to recount every piece of evidence, if the ALJ's
deci si on does not nention inportant material evidence, the

court can assune that the evidence was not considered and can
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remand the case for the ALJ to consider the record. See Likes

v. Callahan, 112 F.3d 189, 191 (5th Cir. 1997); Jones V.

Chater, 65 F.3d 102, 104 (8th Cir. 1995). The plaintiff’s
March 2003 hospitalization at which he was di agnosed wth,
anong ot her things, unstable angina pectoris secondary to
coronary artery disease, is inportant evidence as to his
health. (R 265). While the ALJ briefly nmentions this
hospitalization in her recitation of the nedical evidence, she
fails to address any inpact of this evidence on her assessnent
of the plaintiff’s residual functional capacity. (R 17-18).
This Court cannot determne if the ALJ's RFC determ nation is
supported by substantial evidence absent a discussion of the
plaintiff’s March 2003 hospitalization.

The ALJ’ s conclusory decision on RFC and thus disability
is in direct contravention with social security rulings and
case law which require the ALJ to nake a detail ed assessnent
of the plaintiff’s RFC and exertional capabilities for
sedentary work. Cook, 783 F.2d at 1172; FElem ng, 284 F. Supp.
at 271; Mller, 964 F. Supp. at 953 (D. Md. 1997); SSR 96- 8P,
1996 WL 374184 at *7. There is evidence on the record
supporting the ALJ's finding of sedentary work capability;
but, there is also evidence indicating that the plaintiff is

not capabl e of sedentary work. (R 159, 168, 142, 223). It
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is the duty of the ALJ to make findings of fact and resol ve

conflicts in the evidence. Hays v. Sullivan, 907 F.2d at

1453, 1456 (4th Cir. 1990)(quoting King v. Califano, 599 F.2d

597, 599 (4th Cir. 1979)). It is not for this Court to weigh
t he evidence and deci de how the ALJ concluded the plaintiff’s
RFC. 1d. Because the ALJ provided no support for her
concl usion, the Court finds the RFC is not supported by
substanti al evidence.
I'11. Concl usion

For the foregoing reasons, the undersigned DEN ES t he
plaintiff’s Modtion for Summary Judgnent, and DEN ES t he
def endant’ s Motion for Summary Judgnent, but REMANDS t he case
back to the agency for further proceedi ngs consistent with
this opinion.

For the foregoing reasons, an order will be entered
separately reversing the decision of the agency and remandi ng

the case for further proceedings.

Dat e:

Susan K. Gauvey
United States Magi strate Judge

28



