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MEMORANDUM OPINION

Pantiff, Karren Hill, brings thisactionagaingt PeopleSoft USA, Inc. (* PeopleSoft”) dleging sexua
harassment (Count 1), hogtilework environment (Count 11), retdiation(Count 111) and discriminationbased
onrace (Count 1V) pursuant to Title V11 of the Civil Rights Act of 1964, asamended, 42 U.S.C. § 2000(e)
et seq., and the Civil Rights Act of 1991, as amended, and discrimination based on race (Count V)
pursuant to 42 U.S.C. 81981, as amended, and the Civil Rights Act of 1991, as amended.

Pending before the Court is Defendant’s Motion to Stay al Proceedings Pending Interlocutory
Apped. On August 31, 2004, this Court issued an order and accompanying Memorandum Opinion
denying, inter dia, Defendant’s Motion to Dismiss, or in the Alternative, to Stay Proceedings and to
Compel Arbitration. On September, 10, 2004, Defendant filed a notice of interlocutory appeal of this
Court’s August 31, 2004 order. Defendant now movesto stay al proceedings pending the resolution of

its interlocutory appedl.



DISCUSSION
The Supreme Court has hdd that “[t]he filing of a notice of apped is an event of jurisdictiond
sgnificance-it confersjurisdiction on the court of gppeds and divests the digtrict court of its control over

those aspects of the case involvedinthe appeal.” Griggsv. Provident Consumer Discount Co., 459 U.S.

56, 58 (1982) (citations omitted). Concerning the specific issue of a stay pending denid of amotion to
compel arbitration”[t]hereisa golit of authority among the circuits, and the Fourth Circuit has not explicitly

ruled.” In Re Startec Globd Communications, 303 B.R. 605, 607 (D. Md. 2004). Thus, in this casg,

each party relies upon a circuit opinion which supports her or its postion because “it gppears that a stay
is not automaticaly effected whenever an apped istaken.” |d. at 609.

Defendant argues that, following the genera rule set forth in Griggs, a digtrict court must stay dl
proceedings pending an interlocutory appeal concerning a digtrict court’s denid of a motion to compel

arbitration. Defendant finds support for this assertion in the Seventh Circuit case of Bradford-Scott Data

Corp. v. PhysicianComputer Network, Inc., 128 F.3d 504, 505-06 (7™ Cir. 1997). There, the Seventh
Circuit held that a case cannot proceed in adistrict court when an apped regarding arbitrationis pending.
Id. at 506. According to the Seventh Circuit, anappeal of adigtrict court’ sorder denying arbitrationisan
appeal regarding the question of whether any aspect of the litigation“may go forward inthe district court.”
Seeid.

The Fantiff opposes agay, dtingthe Ninth Circuit case of Brittonv. Co-Op Banking Group, 916

F.2d 1405, 1411-12 (9" Cir.1990). The Ninth Circuit cited Moore' s Federal Practice 1203.11, which

states that “where an apped is taken from ajudgment which does not findly determine the entire action,

the appeal does not prevent the district court from proceeding with matters not involved in the gpped.”



Britton, 916 F.2d at 1411 (dtingMaoore, supraat 1203.11, 3-54). Applying Moore' steachings, the Ninth

Circuit concluded that the issue of arbitrability was digtinct from the remainder of the case. Therefore,
because “an apped of an interlocutory order does not ordinarily deprive the didtrict court of jurisdiction
except with regard to the mattersthat are the subject of the gpped[]” 1d. at 1412 (citations omitted), the
Ninth Circuit permitted the didtrict court to continue its proceedings.

Although the Fourth Circuit has not directly addressed thisissue, a well-reasoned recent holding

of this Court offers some guidance. In In Re Startec Globa Communications, 303 B.R. at 609, Judge

Deborah Chasanow concluded that a Say is not to be automaticaly granted by a ditrict court upon an
appeal to the drcuit of adecis ondenyingamotionto compel arbitration. Rather, the Court should evauate
prudentia concernsinorder to determine whether such astay of dl proceedings isappropriate. 1d. Judge
Chasanow, congdering the facts of the case before her, concluded that “it is prudent to grant a stay under
the circumstances presented here.” 1d. After consdering the rather unique circumstances of the current
case, the Court concludesthat it would not be prudent to grant a blanket stay of all proceedings.

A complete stay of dl proceedingsis not here appropriate because of the Defendant’ sactions, or
rather inactions, in earlier sages of thislitigation. Thisisa case in which the Defendant employer has had
a“deathbed” conversionto the benefits of arbitration after ignoring and thwarting Plaintiff’ sinitia attempt
to arbitrate under the very agreement which the Defendant now seeks to enforce. See Augudt 31, 2004
Memo Op. at 4. TheCourt hasaready concluded that thearbitration clause under which Defendant seeks
to compe arbitration is, under recent Maryland precedent, unenforcesble. See Augugt 31, 2004 Memo

Op. at 7-11; Cheek v. United HealthCare of the Mid-Atlantic, 378 Md. 139, 144, 835 A.2d 656 (2003).

Prudentia concerns dictate that, under these circumstance, a plaintiff should not be thwarted in amending



her complaint, or moving forward with discovery, by a defendant whose initid cavdier atitude towards

arbitration, and belated about-face, have caused potentialy prgudicia delays in these proceedings.

The Ninth Circuit, in addition to itsreliance on Moore's, echoed smilar concerns, sating that an

automatic stay of proceedings pending arbitration“would alow a defendant to sal atrid amply by bringing
afrivolous motionto compd arbitration.” Britton, 916 F.2d at 1412. The NinthCircuit’ sconcerniswel-
taken, egpecidly in this case where the recent Maryland Court of Appeds ruing in Cheek renders the
Defendant’ sappeal questionable, if not frivolous. Following the reasoning of this Court’ sdecisioninlnRe

Startec Globa Communications, and buttressed by the Ninth Circuit’ suneas nessinBritton, aconsideration

of the circumstances of this case dictate that the requested stay should be denied.

Although this Court will not issue a stay of al proceedings, it is mindful of the undesirable
conseguences of a ruling on the merits prior to adecision regarding arbitration by the higher court. See
Bradford-Scott, 128 F.3d a 506 (“ The worst possible outcome would be to litigate the dispute, to have
the court of appedls reverse and order the dispute arbitrated, to arbitrate the dispute, and findly to return
to court to have the award enforced.”). Therefore, this Court will not permit the proceedings to reachthe
gage of atrid, nor will the Court act upon any motions for summary judgment. The Court will, however,
permit discovery to move forward and it will permit the parties to amend their pleadings. The Plaintiff has
filed aMation to Continue Deadline for Moving to Amend the Pleadings Under the Court’s Scheduling

Order and the Court will, by separate order, grant this motion.



CONCLUSION
For the reasons stated above the Defendant’s appeal of this Court’s previous order does not
require a stay of dl proceedings in this matter. Therefore, Defendant’s Motion to Stay al Proceedings
Pending Interlocutory Appedl, by separate order, will be DENIED IN PART and GRANTED IN PART
and Rantiff’'s Motion to Continue Deadline for Moving to Amend the Pleadings Under the Court’s

Scheduling Order will be GRANTED.
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