IN THE UNI TED STATES DI STRI CT COURT FOR
THE DI STRI CT OF MARYLAND, NORTHERN DI VI SI ON

*

BLACK & DECKER CORPORATI ON,

Plaintiff,
V. * ClVIL NO. : WDQ 02-2070
UNI TED STATES OF AMERI CA, *

Def endant . *
* * * * * * * * * * * * *

REVI SED MEMORANDUM OPI NI ON AND ORDER

Bl ack & Decker Corporation (“B & D) has sued the United
States of America for a refund of over $57 nmillion dollars in
federal taxes, plus interest, which it contends were
erroneously assessed and collected for tax years 1995 t hrough
2000. Pending is B & D's notion for sumary judgnment on the
conplaint and the counterclaim No hearing is necessary.
Local Rule 105.6 (D. Md.). For the reasons discussed below, B
& D's nmotion for sunmary judgnent will be granted.

BACKGROUND

In 1998, B & D sold three of its businesses. As a result
of these sales, B & D generated significant capital gains.
That same year, B & D created Bl ack & Decker Heal t hcare
Managenment Inc. (“BDHM”). B & D transferred approxi mately
$561 mllion dollars to BDHM along with $560 mllion dollars
in contingent enployee healthcare clainms in exchange for newy
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i ssued stock in BDHM (“the BDHM transaction”). B & D sold
its stock in BDHM to an independent third-party for $1
mllion dollars.

| n Decenmber 2001, because it believed that its basis in
the BDHM stock was $561 million dollars, the value of the
property it had transferred to BDHM, B & D cl ai med
approximately $560 mllion dollars in capital |oss on the
stock sale, which it reported on its 1998 federal tax return.
B & D used a portion of the capital loss to offset its capital
gains fromselling the three businesses in 1998, and used the
remai ning loss to offset gains in prior and future tax years.

Because the Service had not paid B & D's clainms by June
2002, B & D filed suit for the refunds. In February 2004,
following an audit of B & D by the Service, B & Ds clains for
refunds were denied, and the Service assessed additional
taxes, penalties, and interest for tax years 1998 and 1999.
The Service then filed a counterclaimfor judgnent on the
taxes, penalties, and interest.

STANDARD OF REVI EW

Under Rule 56(c) of the Federal Rules of Civil Procedure,
sunmary judgnment is appropriate when there is no genui ne issue
as to any material fact, and the noving party is entitled to

sunmary judgnent as a matter of law. In Anderson v. Liberty



Lobby, Inc., 477 U S. 242, 249 (1986), the Suprene Court
expl ai ned that, in considering a notion for sunmary judgnent,
"the judge's function is not . . . to weigh the evidence and
determne the truth of the matter but to determ ne whether
there is a genuine issue for trial." A dispute about a
material fact is genuine "if the evidence is such that a
reasonable jury could return a verdict for the nonnobving
party." 1d. at 248. Thus, "the judge nust ask . . . whether
a fair-mnded jury could return a verdict for the [nonnoving
party] on the evidence presented.” 1d. at 252.

I n undertaking this inquiry, a court nust view the facts
and the reasonable inferences drawn therefrom"in the |ight
nost favorable to the party opposing the notion,” Matsushita
El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 587
(1986), but the opponent nust produce evidence upon which a
reasonabl e fact finder could rely. Celotex Corp. v. Catrett,
477 U.S. 317 (1986). The nere existence of a “scintilla” of
evi dence in support of the nonnoving party’s case i s not
sufficient to preclude an order granting summry judgnent.
Ander son, 477 U.S. at 252.

ANALYSI S
The United States argues that the BDHM transaction was a

tax avoi dance vehicle that must be disregarded for tax



purposes. B & D counters that because the BDHM transaction
had econom c substance, it nust be acknow edged.

The Service may ignore shamtransactions for tax
pur poses. Hunt v. Commi ssioner, 938 F.2d 466, 471 (4th Cir.
1991) (citing Hines v. United States, 912 F.2d 736, 739 (4th
Cir. 1990)). A shamtransaction is designed solely to create
tax benefits rather than to serve a legitinmte business
pur pose. 1d.

In the Fourth Circuit, a transaction will be treated as a
shamif the court finds “that the taxpayer was notivated by no
busi ness purposes other than obtaining tax benefits in
entering the transaction, and that the transaction has no
econom ¢ substance because no reasonabl e possibility of profit
exists.” Rice's Toyota World v. Conmm ssioner, 752 F.2d 89, 90
(4th Cir. 1985).

The busi ness purpose inquiry exam nes the notives of the
taxpayer in entering the transaction. |Id. at 92. It is
undi sputed that tax avoi dance was a notivating factor for B &
D in conducting the BDHM transaction, and for purposes of its
nmotion for summary judgnent, B & D concedes that tax avoi dance
was its sole notivation

The second prong of the Rice s Toyota test exam nes the

obj ective reasonabl eness of the transaction to determ ne
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whet her it contained econom c substance aside fromtax
benefits. Hunt, 938 F.2d at 471. A corporation and its
transactions are objectively reasonable, despite any tax-
avoi dance notive, so long as the corporation engages in bona
fide econom cal |l y-based business transactions. N. Indiana
Public Serv. Co. v. Conm ssioner, 115 F.3d 506, 512 (7th Cir.
1997); Mdline Properties, Inc. v. Conm ssioner, 319 U S. 436,
438-39 (1943); Frank Lyon Co. v. United States, 435 U S. 561,
583-84 (1978).

It is undisputed that BDHM : (1) “assuned the
responsibility for the managenent, servicing, and
adm nistration of plaintiff’'s enployee and retiree health
pl ans;”! (2) has considered and proposed numerous heal t hcare
cost containment strategies since its inception in 1998, nmany
of which have been inmplenented by B & D;? and (3) has al ways
mai nt ai ned sal ari ed enpl oyees.® Moreover, as a result of the
BDHM transaction, BDHM becane responsi ble for paying the
heal thcare clainms of B & D enpl oyees, and such clains are paid

with BDHM assets. Pl.’s Ex. 17 (Mark Hirschey Depo. at 414).

Pl."s Ex. 2 (United States’ Responses to Plaintiff’'s First
Request for Adm ssions | 5).

’ld. at ¥ 29

3ld. at T 30



The BDHM transaction, therefore, had very real econonic
inplications for every beneficiary of B & D s enpl oyee
benefits program as well as for the parties to the
transacti on.

The court may not ignore a transaction that has econonic
subst ance, even if the nmotive for the transaction is to avoid
taxes. Rice’' s Toyota, 752 F.2d at 96. Accordingly, the BDHM
transacti on cannot be di sregarded as a sham

Because it disregarded the BDHM transaction, the Service
concluded that B & D underpaid its taxes in 1998 and 1999. As
a result, B & D was assessed additional taxes, penalties, and
interest. Counterclaim 9 4. Because the BDHM transaction
must be recogni zed, however, the United States’ counterclaim
for judgnent on the additional taxes, penalties, and interest
must fail.

Al so pending are the parties’ cross-nmotions for summary
judgnment on B & D's defenses to the United States’
counterclaim Because the United States’ counterclaimis

w thout nerit, the cross-notions for summry judgnent on B &

D' s defenses to it will be denied as npot.
Oct ober 22, 2004 / s/
Dat e WIlliam D. Quarles, Jr.

United States District Judge



