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retrieve the Document(s) in question), any Document(s) the producing party claims as Privileged or 

Protected shall, upon written request, promptly be returned to the producing party and/or 

destroyed, at the producing party’s option.  If the underlying claim of Privilege or Protection is 

contested, the parties shall comply with, and the requesting party may promptly seek a judicial 

determination of the matter pursuant to, Fed. R. Civ. P. 26(b)(5)(B).  In assessing the validity of any 

claim of Privilege or Protection, the court shall not consider the provisions of Fed. R. Evid. 

503[502](b)(1) and (2), but shall consider whether timely and otherwise reasonable steps were taken 

by the producing party to request the return or destruction of the Document once the producing 

party had actual knowledge of (i) the circumstances giving rise to the claim of Privilege or Protection 

and (ii) the production of the Document in question.   

3. For purposes of paragraph 2, “destroyed” shall mean that the paper versions are 

shredded, that active electronic versions are deleted, and that no effort shall be made to recover 

versions that are not readily accessible, such as those on backup media or only recoverable through 

forensic means.   

4. For purposes of paragraph 2, “actual knowledge” refers to the actual knowledge of 

an attorney of record or other attorney with lead responsibilities in the litigation (for example, lead 

counsel, trial counsel, or a senior attorney with managerial responsibilities for the litigation).   
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retrieve the Document(s) in question), any Document(s) the producing party claims as Privileged or 

Protected shall, upon written request, promptly be returned to the producing party and/or 

destroyed, at the producing party’s option.  If the underlying claim of Privilege or Protection is 

contested, the parties shall comply with, and the requesting party may promptly seek a judicial 

determination of the matter pursuant to, Fed. R. Civ. P. 26(b)(5)(B).  In assessing the validity of any 

claim of Privilege or Protection, the court shall not consider the provisions of Fed. R. Evid. 

502(b)(1) and (2), but shall consider whether timely and otherwise reasonable steps were taken by 

the producing party to request the return or destruction of the Document once the producing party 

had actual knowledge of (i) the circumstances giving rise to the claim of Privilege or Protection and 

(ii) the production of the Document in question.   

3. For purposes of paragraph 2, “destroyed” shall mean that the paper versions are 

shredded, that active electronic versions are deleted, and that no effort shall be made to recover 

versions that are not readily accessible, such as those on backup media or only recoverable through 

forensic means.   

4. For purposes of paragraph 2, “actual knowledge” refers to the actual knowledge of 

an attorney of record or other attorney with lead responsibilities in the litigation (for example, lead 

counsel, trial counsel, or a senior attorney with managerial responsibilities for the litigation).   
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