IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

ALLAN J. CULVER JR
v. . Givil Action No. CCB-02-3071

F. VERNON BOOZER, et al.

VEMORANDUM

Debtor Allan J. Culver, Jr. (“Culver” or “Appellant”)
appeals fromorders of the United States Bankruptcy Court for the
District of Maryland dated Novenber 13, 2001 and August 21, 2002,
denying his request to set aside a foreclosure sale.? Oal
argunent i s unnecessary as the facts and | egal argunents are
adequately presented in the briefs and record and the deci sional
process woul d not be aided significantly by oral argunent. See
FED. R Bankr P. 8012. For the reasons that follow, the orders
of the bankruptcy court wll be affirned.

A bankruptcy court’s findings of fact are reviewed for clear
error, and its conclusions of |aw are reviewed de novo. See FED.

R BANKR. P. 8013; In re Stanley, 66 F.3d 664, 667 (4'" CGr. 1995);

In re Johnson, 960 F.2d 396, 399 (4'" Cir. 1992); Tidewater Fin.

Co. v. Henson, 272 B.R 135, 138 (D.Ml. 2001); Binswanger Cos. V.

'The court incorporates by reference the facts and
procedural history of the case as recited by this court inits
Cct ober 8, 2002 nmenorandum and order denying Cul ver’s notion for
a stay of order pending appeal.



Merry- Go- Round Enter., Inc., 258 B.R 608, 611 (D.Md. 2001),

aff'd, 2001 W 1555314 (4'" Cir. Dec. 6, 2001). Rule 8013 of the
Federal Rul es of Bankruptcy Procedure provides, in relevant part:
“Fi ndi ngs of fact, whether based on oral or docunentary evidence,
shall not be set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the bankruptcy court to
judge the credibility of the witnesses.” FeED. R Baxkr P. 8013.
In his brief, Culver identified three issues for appeal,
namel y, whether the bankruptcy court erred in holding that
Deborah Cul ver did not have an interest in the forecl osed
property sufficient to trigger the automatic stay by virtue of:
(1) an unrecorded deed dated October 23, 1991 purporting to
transfer title to Allan J. Cul ver, Jr. and Deborah Cul ver as
tenants by the entirety; (2) Deborah Cul ver’s actual possession
of the property; and (3) Deborah Culver’s “marital interest” in

t he property.

(1) Unrecorded deed

The bankruptcy court anal yzed whet her Deborah Cul ver had an
interest in the property by virtue of the tenancy by the entirety
deed having been created and (arguably) delivered to her. (Hr'g

Tr., 11/8/01, at 79). Since the creation of the deed appeared to



be undi sputed, ? the bankruptcy court focused on whether the deed
had been delivered to Deborah Culver. (ld.).

According to the bankruptcy court, the test of delivery
under Maryland |l aw is whether the grantee exerts dom nion and
control over the deed, which is a factual inquiry. (ld. at 79-
80). The court stated several reasons for finding that Deborah
Cul ver never had the requisite dom nion and control over the
deed. First, the court noted that Culver could not offer nuch
factual detail regarding the circunstances by which he presented
or delivered the deed to Deborah Culver. (ld. at 80-82). For
i nstance, Cul ver could not recollect, at his deposition or at the
hearing, where he presented the deed to Deborah Cul ver or for how
| ong she may have exam ned or retained the deed. (ld.). Culver
did testify that he created the deed, retained possession of it
inafile at his office, and twice presented it to the clerk of
court for recording; both tinmes, the clerk was unable to record
the deed due to outstanding tax liens on the property, and thus,
the clerk returned the deed to Cul ver, who restored the deed to
its file at his office. (ld. at 15-17, 28-36). Second, the
court reviewed the deposition transcript of Deborah Cul ver, who
repeatedly testified that she never had control of the deed (or

any | egal docunents). (ld. at 82). Rather, the bankruptcy court

“Not ably, no party has attached a copy of the deed as an
exhibit to any pleading before this court.
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found that Deborah Cul ver nerely “acknow edge[d] [that] she
t hi nks she saw [the deed].” (ld.). Third, the bankruptcy court
ascertained that Culver’s statenents and schedules fromhis 1997
bankruptcy case do not |ist Deborah Cul ver as having any interest
in the property. (ld. at 72). Upon assessing all the testinony
and evi dence presented at the hearing and in the record, the
bankruptcy court concluded that Cul ver remained in control of the
deed at all tinmes, and, at nost, Culver showed the deed to
Deborah Cul ver; hence, there was no delivery. (ld. at 82-83).
In addition, the court found that Culver “failed to establish his
intent to deliver an interest in the property to his wife.”
(Order, 8/21/02, at 1-2).

On appeal, Culver nmakes two argunents. First, he contends
that under Maryland law, “... if a grantor shows a deed to a
grantee... delivery is conplete... eventhough [sic] the grantee
does not retain dom nion and control over the deed instrunent.”
(Appellant’s Br. at 10). Rather, to constitute delivery, it is
enough that “*...the intention that it shall be a delivery nust

exist.”” (ld.) (quoting Carson v. Phelps, 40 Ml. 73, *14

(1874)). Second, Culver asserts that the act of presenting a
deed to the clerk of court for recording constitutes constructive
delivery to the grantee, even if the grantee is unaware of the
deed. (Appellant’s Br. at 10-13). Again, Culver maintains that

the critical inquiry is whether the grantor intended to deliver



the deed. (ld. at 11-12).
The nost recent opinion of the Court of Appeals of Maryl and

to address the issue of delivery is Fike v. Harshbarger, 332 A 2d

27, 28-29 (M. 1975), which held:

to constitute delivery of a deed the grantor nust do

sone act putting it beyond his power to revoke, that

there can be no valid delivery so long as the deed is
within his control and subject to his authority,

al t hough delivery need not be to the grantee, but may
be to a third party authorized to receive it, or even
to a stranger for the use of the grantee.

See al so, G anakos v. Magiros, 197 A 2d 897, 903 (M. 1964)

(holding that a grantor must intend to deliver a deed in order to

constitute delivery under Maryland | aw); Fike v. Harshbarger, 317

A . 2d 859, 861-62 (M. App. 1974), aff’'d, 332 A 2d 27 (M. 1975)
(stating that the test of delivery in Maryland is whether the
grantor parted “with all dom nion and control over the deed at
the tinme of its delivery to a third person... and the delivery to
the third person nust be for the use and benefit of the grantee”)
(internal citations omtted).

Significantly, in Fike, the Court of Appeals of Maryl and
applied a clear error standard of review to the |lower court’s
hol ding that the deed was not irrevocably beyond the grantor’s

control. 332 A.2d at 29. See also Gurley v. GQrley, 226 A 2d

276, 282 (MJ. 1967); G anakos, 197 A 2d at 903 (hol di ng that
whet her the requirenments of valid delivery have been established

“depends largely on the facts of each case”).
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The bankruptcy court’s enunci ation of the Maryland | aw of
delivery is consistent with the authorities excerpted above.
Culver’s first argunent on appeal, that delivery is conplete upon
nmerely showing the deed to the grantee (even when the grantee
does not exert any dom nion or control over the deed), is,
therefore, erroneous. Further, under the clear error standard of
review, this court cannot find that the bankruptcy court judge
erred in his conclusions that Deborah Cul ver did not have
dom nion and control of the deed, that Culver did not intend to
deliver the deed, and, thus, that there was no actual delivery of
t he deed.

Cul ver’s second argunent, that there was delivery by virtue
of his presentation of the deed to the clerk of court, is not
persuasive. As Culver hinself noted, whether there has been
delivery depends, in part, on the grantor’s intent. (Appellant’s

Br. at 10-12); see also Buchwald v. Buchwald, 199 A. 800, 803

(Md. 1938) (“An intent and an act nust concur to constitute

delivery, an intent that the deed shall ‘presently becone
operative and effectual,’” and a transfer, actual or constructive,
of the deed to the grantee. If either is wanting there is no

delivery”) (internal citations omtted). As stated, the
bankruptcy court found fromall the evidence and testinony that
Cul ver did not intend to deliver an interest in the property to

Deborah Culver. (Opinion, 8/21/02, at 1-2). This court does not



find clear error with this factual finding, and accordingly,
there was no delivery of the deed, even if the act of presenting
a deed to the clerk of court may constitute constructive delivery
to a grantee.® The bankruptcy court’s hol ding that Deborah

Cul ver did not have an interest sufficient to invoke the
automatic stay by virtue of the unrecorded deed, therefore, wll

be affirned.

(2) Actual possession of property

Cul ver al so asserts that Deborah Cul ver’s actual possession

of the property at the tine she filed her bankruptcy petition

®The contention that the act of presenting a deed to the
clerk of court initself is sufficient to constitute constructive
delivery to the grantee, however, is not supported by the weight
of Maryland |aw. The foundational case for this proposition is
Stewart v. Redditt, 3 Md. 67, *9 (1852), which involved delivery
of a bill of sale for slaves. 1In Stewart, the court stated that
a clerk’s possession of a deed after it had been recorded is
regarded as possession by the grantee, since the grantee is the
proper party to receive a deed after recordation. |In this case,
however, the clerk of court returned the deed to Cul ver, the
grantor, after determning that it could not be recorded due to
outstanding tax liens. The Court of Special Appeals of Mryl and
in Fike cited G anakos, which in turn cited Stewart, for the
proposition that presenting a deed to a clerk for recordation is
constructive delivery to the grantee. See G anakos, 197 A 2d at
903-04; Fike, 317 A 2d at 860. The Court of Appeals’ affirmance
of Fike did not rely on that reasoning. Both cases, noreover,
are distinguishable fromthe present circunstances. See
G anakos, 197 A 2d at 903-04 (holding that a recorded deed was
considered delivered to the grantee because, inter alia, “after
it had been recorded by his direction, it is difficult to see how
[grantor] retained the right to recall it...”); Fike, 317 A 2d at
860-62 (finding that a deed was not delivered, despite subsequent
recordation, because it was within grantor’s control throughout
his lifetine).




constituted an interest in the property sufficient to trigger the
automatic stay. (Appellant’s Br. at 14-16). To support this
contention, Culver cited Maryl and Code, Real Property, section 3-
202, which states: “If a grantee under an unrecorded deed is in
possession of the land and his possession is inconsistent with
the record title, his possession constitutes constructive notice
of what an inquiry of the possessor would disclose as to the
exi stence of the unrecorded deed.” WM. CobE ANN., REAL PrRoP. § 3-
202 (2002); (see also Appellant’s Br. at 15).

This provision of the Maryl and Code, |ocated under subtitle
2, entitled “Priorities Based on Recording,” does not confer any
interest in the property on Deborah Cul ver, particularly because
t he unrecorded deed was never delivered to her. |In addition, as
stated by this court in its Cctober 8, 2002 opinion, whether the
debtor has an interest in property is determ ned by non-
bankruptcy law. WcLLIAML. NORTON, JR., NORTON BANKRUPTCY LAW AND

PracTice 51:5 (2d ed. 2002) (citing Butner v. United States, 440

US 48 (1979)). Culver still has not identified any body of
Maryl and | aw recogni zing that a nmere possessory interest in
property is sufficient to invoke the automatic stay. <. Inre
Ford, 3 B.R 559, 565 (Bankr. M. 1980), aff’'d, 638 F.2d 14 (4"
Cr. 1981) (holding that a debtor’s interest in a tenancy by the
entirety is property of the bankruptcy estate because of debtor’s

undi vi ded present interests in the use, possession, inconme and



right of survivorship of the property). Accordingly, the
bankruptcy court’s ruling that Deborah Cul ver’s actual possession
of the property was not sufficient to invoke the automatic stay

will be affirned.

(3) “Marital interest” in property

Finally, Culver contends that Deborah Cul ver had an interest
in the property sufficient to trigger the automatic stay due to
her “marital interest” in the property pursuant to Maryl and Code,

Fam |y Law, section 8-201. (Appellant’s Br. at 16-24); see also

Mb. CooE ANN. FaM Law § 8- 201 (2002).

Culver’s brief and reply brief neither attenpt to
di stingui sh nor even address the marital interest analysis
expounded by this court in its October 8, 2002 opinion. As
stated in that opinion, the Court of Special Appeals of Maryl and
expl ai ned the purpose of section 8-201 as foll ows:

Marital property is nerely a termcreated by the

| egi slature to describe the status of property acquired
during the marriage, however titled (as defined in M.
Fam |y Law Code Ann. 8 8-201(e) (1984)), title to which
may have given rise to a potential inequity, upon

di ssolution of the marriage. That inequity,
conceptual ly, may be corrected via a different

| egislative creature called the “nonetary award.” Thus,
the only function of “marital property” is to forma
base for a “nonetary award.” The | egislature never

i ntended that either spouse could have a | egal interest
in the “marital property” of the other since it nmerely
intended to cure the title created inequity through the
i ssuance of a “nonetary award.”



Falise v. Falise, 493 A 2d 385, 388 (M. App. 1985) (enphasis in

original); see also, Herget v. Herget, 573 A 2d 798, 800 (M.

1990). Accordingly, Maryland | aw suggests that a nere unvested
right to an equitable distribution of marital property is not a

| egal or equitable interest in that property sufficient to invoke
the automatic stay. The bankruptcy court’s hol ding, therefore,

t hat Deborah Culver’s “marital interest” in the property was not
sufficient to invoke the automatic stay will be affirned.

A separate Order foll ows.

Dat e Cat herine C. Bl ake
United States District Judge

10



IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

ALLAN J. CULVER, JR
V. ; Cvil Action No. CCB-02-3071
F. VERNON BOOZER, et al.
ORDER

For the reasons stated in the acconpanyi ng Menorandum it is
hereby Ordered that:

1. t he bankruptcy court’s orders of Novenber 13, 2001 and
August 21, 2002 are AFFI RVED,

2. copies of this Order and the acconpanyi ng Menorandum
shall be sent to Allan J. Culver, Jr. and counsel of record; and

3. the clerk of the court shall CLOSE this case.

Dat e Cat herine C. Bl ake
United States District Judge



